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As mentioned, I am Father Kevin McKenna and serve as pastor of the Cathedral Community, in Rochester, New York.

Today you will hear many references to “canon law” and “canon lawyers.” I have been asked to share with you some background about canon law, and about some of the distinctions and relationships in the two disciplines, canon law and civil law. This seems appropriate and perhaps even necessary given the interaction of the two, particularly in the issues related to the sexual abuse crisis. I would also like to discuss with you, from a canon law and civil law perspective about some concepts and perhaps misunderstandings about the Catholic Church and its “operations” which seem to be at the center of some recent lawsuits. Finally, I have been asked to briefly share with you something about canon lawyers - their training, their work and their service to the Catholic Church in the United States today. 

Since this is a discussion about canon and civil law, I begin with a disclaimer: my background and training is in canon law – and I do not possess a civil law degree. What I share with you about that discipline comes from reading, research and conversations with civil lawyers some of whom are who also are also degreed in canon law. 

When I first began studies in canon law, I heard it described as the “Dark Side of the Good News” and as the “arteriosclerosis of the Mystical Body.” I am happy to say that has not been my experience! Canon law can be described as the body of laws and regulations that have been made or adopted by Church authority for the government of the Catholic Church. It is the oldest, continuously functioning legal system in the world. Its origins are often identified with the compilation of rules by the Apostles at the Council of Jerusalem in the 1st century as recorded in the Acts of the Apostles. Its interaction with a variety of legal systems from other cultures and civilizations – including Roman Law – have shaped the system over the course of the centuries. As the Church began to expand and to encounter various problems within its membership and in its relationship with the civil governments within which it found itself, it became very clear that a more complicated legal system would be needed to address the complexities of life within the Church‟s ambit. As their role of leadership for their local communities developed, bishops gathered in councils in regions and territories with other bishops to assemble laws and rules – which became known as “canons” (from the Greek for a “measure” or “rule”) that could help guide the common life of the bishop‟s local community (or diocese). As the role of the Bishop of Rome (or “pope”) became more defined in the early Church, his responses to inquiries from bishops about matters related to discipline and the sacraments became authentic legislative sources for the universal Church. Gradually collections of these responses (decretals) and decrees from councils – gatherings of bishops to discuss doctrinal and legislative issues - became available and were utilized as an organized resource for church law. As over the years more and more laws were added to the original collections and newer collections were added – a very unwieldy and untidy situation developed for those trying to resolve problems with canon law. It was not until the twentieth century and Pope Pius X that a modified system of law was to be put in place, modeled after the Napoleonic codes which at the beginning of the 20th century were quite common in Europe. (I have just covered twenty centuries of canon law development in one minute and a half!) Now with the codification of church law under Pope Pius X and Pope Benedict XIV for the first time, the Church‟s laws were organized into one comprehensive source for easy reference, promulgated for use in 1917. It consisted of 2,414 canons – it was handy, portable, and easily accessible – if you spoke Latin! It remained the primary tool for canonists for the next several decades. 

But as newer norms and regulations were required to address the needs of an evolving Church in a constantly changing world, Pope John XXIII, as he announced his momentous decision in 1959 to convene an ecumenical council, also called for a revision of the 1917 code. The revision of church law, which was to incorporate the theology and perspectives of the Second Vatican Council, was completed eighteen years after the close of the Council under Pope John Paul II. In 1983, a new code with 1752 canons was promulgated. Seven years later, a code for the Eastern Catholic Churches was to be issued. These are the two codes that are presently in force and guiding the Roman Catholic Church at the present time. 

Our canon law (or church law) at times must naturally intersect with the civil law in various jurisdictions, including here in the United States. Sometimes there is a good fit, with a healthy appreciation of both systems. The law of the United States is a development from the common law system of English law but has changed in substance and procedure over the years. All states have a legislative branch which enacts statutes, an executive branch that promulgates state regulations pursuant to statutory authorization, and a judicial branch that applies, interprets, and occasionally overturns state statutes and regulations, as well as local ordinances. This differs quite substantially from the canon law model which invests all three functions within an ecclesiastical superior. The checks and balances which are interwoven into the tri-partite system of our government is in the Church structure seen most visibly in its recourse system, in which some decisions that are made at the local level – normally dioceses – can be forwarded to a “higher” level – normally a Roman Dicastery (or office) in Rome, using a very specific and time – related procedure. The Church also has tribunals in Rome – the Rota - which is involved primarily in handling appeals in marriage cases – and another court, the Signatura, that can respond to recourse concerning procedures that have or have not been followed when a case is challenged at one of the Dicasteries in Rome. 

Also, as common law systems, U.S. courts have inherited the principle of stare decisis. American judges, like common law judges elsewhere, not only apply the law, they also make the law, to the extent that their decisions in the cases before them become precedent for decisions in future cases. This is not operative in the canon law system, although Church tribunals, in declaration of nullity cases, often use the jurisprudence that develops from the Roman Rota Tribunal in Rome. Canonists rely quite heavily on scholarly commentaries about the law in question, which occupy a place similar to that occupied by judges in the common law. 

We also know that in the United States, the most important source of law is the United States Constitution. All other laws fall under and are subordinate to that document. No law may contradict the Constitution. Interestingly, the Catholic Church flirted with this concept during the revision of the 1983 Code – a commission was established to compose a fundamental law for the Church which would have served a similar purpose to a “constitution.” Presumably all the other laws or canons would have flowed from this source. Objections were made to this draft. It was believed by critics, for example, that this constitution would obscure the theological understanding that Christ and his Spirit are the true basis of the Church. Others thought that the Scripture should be the true basis for a constitution for the Church. Still others, that such a document might have been a barrier to ecumenical progress. Ultimately, Pope John Paul II rejected the draft. However, some of the provisions of the proposed “Fundamental Law” were included in the Revised Code of 1983, primarily in the section of the code that addresses “Rights and Obligations.” 

Another important difference in the two systems is the use of the law. When a statute is no longer useful or too confusing – the legislature can revise it or come up with a new law. The code system which the Church utilizes is not quite so amenable to change. It took almost eighteen years from the close of the Council until the code was promulgated. There was a lapse of several years – from 1917 to 1983 between codes. The code system itself tries to provide basic concepts that can be adapted, hopefully to respond to changing circumstances, situations and individual cases, without the need for a new law. However, as times and situations change, new laws are eventually needed. One of the challenges is systematizing the new legislation into the code. There have been some changes that have been made to the code itself by Pope Benedict – but such changes to the code itself are rather rare. 

It has been said that canon law is a system of legislative supremacy. For all practical purposes, disputes arising from such actions as parish suppressions, or mergers, renovation of church buildings or the removal of pastors can only be appealed to a superior because as of yet there are no administrative tribunals in the Church below the Second Section of the Apostolic Signatura. Canon law is grounded in the continental European tradition which can be dated to Roman law. Among the differences between the Roman law and the common law systems are their respective ways of investigating offenses and adjudicating disputes: Roman-law based legal systems such as canon law, traditionally use an “inquiry-based” approach to the investigation and adjudication of cases, while the common law uses more of an adversarial approach. The complaint is sometimes made about the confidentiality that is imposed on a canonical trial when an allegation of sexual abuse has been made. In the canonical system it is the role of the judges (or those delegated by the judges) rather than the representatives (or lawyers) of the parties, to gather oral and written evidence. The process for finding facts and testimony takes place in a series of hearings that are normally conducted over a long stretch of time rather than in a single trial as in a civil case. Because in the canonical system of law evidence is normally to be accumulated and assembled over time, judges typically impose “confidentiality” restrictions upon witnesses and their testimony to prevent the possible contamination of other witnesses who may appear later before the court. This is in contrast to the common law system and its trial procedures which would utilize cross-examination before juries. While both systems have a valid system for identifying the truth, the two systems operate differently from one another and, in particular, have different but valid ways of ensuring the integrity of evidence and a just outcome. 

Another distinction worth discussing is the manner in which secular courts can obtain testimony and the cooperation of witnesses. The civil court can force individuals within their jurisdiction to testify or to produce evidence, Ecclesiastical courts can do this but their power is moral, whereas civil courts can physically coerce as well. 

Both systems of law importantly attempt to protect public order. But for the Church, this involves more than maintaining and protecting good order in society. For the Church, the salvation of souls is the supreme law (c. 1752). The building up of the Body of Christ is essential to the Church‟s mission. Sometimes, like the civil law jurisdiction, it is necessary and appropriate for the Church to employ sanctions against its members – a topic that will be treated in much greater detail later in the program as the actual Church administrative and trial procedures are outlined and explained. 

But let me just make brief mention of the two approaches to sanctions in both systems. Book VI of the 1983 Code is entitled “Sanctions in the Church.” Like other aspects of canon law, the topic differs in many ways from secular criminal law. However there is one fundamental similarity. It is the role of the competent authority, not the victim of the wrongdoing, to determine guilt and innocence. In the Church, under most circumstances, this authority is exercised by the diocesan bishop and his tribunal. In our secular system, it is exercised by the public prosecutors and the courts. Like the civil law, church law discourages vigilante justice. 

Since the sexual abuse crisis erupted in 2002, we have had opportunities to see how the secular and ecclesiastical officials deal with the same offenses. The Church does not have a separate and extensive investigative apparatus like the FBI or the police to assist in its investigation of crimes. According to c. 1717, the ordinary can conduct a preliminary investigation, “personally, or through some suitable person.” There is an ecclesiastical office that is roughly equivalent to the district attorney – which the Church entitles “a promoter of justice.” The promoter is appointed in the diocese for contentious cases which can endanger the public good and for penal cases (c. 1430). 

As I previously mentioned, the exact procedures that are followed, step by step will be explained in detail by my colleagues in later sessions. 

Contrary to what has sometimes been popularly alleged in the media, canon law regards sexual misconduct by clergy with children as a criminal offense and does provide for the formal investigation and punishment of such misconduct. It has also sometimes been suggested that the Church‟s own law and various documents from Rome prevented Church officials from reporting sexual abuse to civil authorities. The 1983 Code, in addressing the procedure to be followed, built on its predecessor, the 1917 Code. While the 1917 Code provided for the investigation and punishment of sexual misconduct with minors, canon law also recognized that some offenses committed by the faithful could be prosecuted as both a canonical crime (or delict) and as a civil crime. The 1917 Code established three categories of offenses. First, crimes that could be adjudicated in ecclesiastical courts when the alleged offenses were only identified by the Church and its canon law, such as heresy. The 1917 Code also addressed crimes that were not appropriately identified under canon law, but were recognizable as crimes by civil law (e.g. treason). There were also crimes of “mixed forum” – i.e., criminal under both the canon law and civil criminal law – such as sexual abuse. That the crime was categorized as “mixed forum” did not mean that the jurisdiction by one forum in any way removed the jurisdiction of another forum. When an ecclesiastical court acts upon its proper jurisdiction to prosecute a crime, it should not interfere with the progress of a civil proceeding that is based on the same set of facts. Civil authorities would be fully recognized as having the power and the competency to enact and enforce laws relating to sexual abuse of minors and ecclesiastical authorities would be obligated to obey those laws --- just as would any other member of the civil society in question. This has been reinforced in the Essential Norms for Diocesan/Eparchial Policies Dealing with Allegations of Sexual Abuse of Minors by Priests or Deacons issued by the U.S.C.C.B. in December of 2002: “The diocese/eparchy will comply with all applicable civil laws with respect to the reporting of allegations of sexual abuse of minors to civil authorities and will cooperate in their investigation. In every instance, the diocese/eparchy will advise and support a person‟s right to make a report to public authorities” (no. 11). 

I would like to briefly touch upon some of the recent issues that have emerged in lawsuits against the Church by looking at some of charges that are being raised that have garnered a great deal of publicity. Complaints have alleged that the Holy See “has absolute and unqualified power and control over each and every bishop, diocese and archdiocese.” It has also been alleged that Bishops are agents, servants and employees” of the Holy See. I would like to utilize some of the commentary that has been provided by Dr. Edward Peters concerning these claims in litigation and expand upon them in places. In regards to the first allegation concerning the absolute and unqualified power and control over each and every bishop and diocese – from a canonical perspective there are a number of theological and governance issues that touch upon the relationship of pope and bishops. The doctrine and theology of the Church teaches that the pope is the successor of Peter and the bishops are the successors of the apostles. As the Vatican II document Lumen Gentium states: “The individual bishops are the visible source and foundation of unity in their own particular Churches.” They exercise their pastoral office over the portion of the People of God assigned to them, assisted by priests and deacons and exercise this care “by ruling well their own Churches as portions of the universal Church,” and so contributing “to the welfare of the whole Mystical Body, which from another point of view, is a corporate body of Churches” (LG 23). As Dr. Peters well states: “Explaining the relationship between the Pope and the bishops is extraordinarily complicated for even the best theologians, canonists and historians. “ 

Another commentator, in addressing the role of the pope in the governance of the Church, speaks of that authority as a ministry of unity. As Lumen Gentium 23 states, the pope is the “perpetual and visible source and foundation of the unity both of the bishops and of the whole company of the faithful.” The Roman Pontiff serves as a “bridge” to and between all the particular churches. The law of the Church, which attempts to embody its theology requires the Petrine ministry to ensure that the unity of the Church is protected and defended. The ministry of Peter is not a lording over dioceses, but a service to them. 

To address whether the Holy See exercises “absolute and unqualified control and power” over a bishop, a civil court would unquestionably be forced to go deeply into Catholic doctrine, theology, history and canon law – and perhaps “resolve” theological issues heretofore not completely resolved by the Church itself! As Peters, who is also a civil attorney, has stated: “If a court were to find that the Holy See possessed such „absolute and unqualified‟ power over bishops, the court would, in effect, be redefining a core doctrine of the Catholic Church – one marked by significant and overarching theological, religious, and historical ramifications. … To my knowledge, no civil or canonical court has ever previously attempted to resolve this issue.” 

There has also been generated much press about the relationship of bishops to the Holy See as agents, servants and employees. Such allegations again ignore some core doctrinal and canonical principles of Church governance. 

Important here would be c. 381 §1 of the 1983 Code. This canon states that the diocesan bishop in the diocese entrusted to him has all ordinary, proper, and immediate power which is required for the exercise of his pastoral function except for cases which the law or a decree of the Supreme Pontiff reserves to the supreme authority or to another ecclesiastical authority. As a commentator on the code has described this canon - “it is … the principle of subsidiarity by which bishops are given discretionary authority.” As another commentator has described: “….[T]he power of the diocesan bishop in his diocese in fact lies in the episcopal office and bishops are not delegates of the Roman Pontiff in the governance of their dioceses.” Another commentator: “He [the bishop] administers the diocese in his own name, not as a representative of the Roman Pontiff, but as a vicar or delegate of Christ.” The diocesan bishop represents his diocese in all juridic matters, making sure that all the affairs which belong to administration of the whole diocese are duly coordinated (c. 393). It is only the bishop of the diocese who exercises legislative power (c. 391 §1). The bishop exercises executive power which he may legitimately delegate to others in certain matters (c. 391 §1). In regards to judicial power, it is the bishop who can act either personally or through the judicial vicar and judges according to the norm of law (cc. 391, 1420-21). There are several councils that the bishop is to appoint for various functions that assist him in his governance of the diocese, including a Presbyteral Council (c. 495) representing the priests of the diocese and a finance council (c. 492), primarily lay people with financial and legal expertise that assist him in the careful stewardship of diocesan resources. These consultative bodies assist him in the proper governance of the local church, without direct participation by the Holy See. 

There are 1752 canons in the 1983 code of canon law. If one were to even cursorily examine the legislation one would find hundreds of canons which speak to discretionary responsibilities of the diocesan bishop. I hope that it is clear that in no sense does the Code envision the continuous or daily exercise of ordinary power or control by the pope in local dioceses. As a theologian has commented: The purpose of the pope‟s universal authority “is not to absorb the apostolic responsibility of the local bishop” but rather to further the unity for the good of the entire Church. The Pope‟s office as c. 332 states, “protects the proper, ordinary and immediate power which bishops possess in the particular churches entrusted to their care.” 

Again, I would suspect that a civil court would with reluctance attempt to sort out the theological and canonical understandings inherent to the relationship of pope to bishop and would presumably review the question of employee status under the Common Law Employment Test, examining such factors as the method of payment, provision of employee benefits, tax treatment of putative employee, whether or not the one employed is engaged in a distinct occupation; the skill required; the source of the instrumentalities and the tools, the location of the work, the extent of the putative employee‟s discretion over when and how long to work, the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision ; the duration of the relationship between the parties; the putative employee‟s role in hiring and paying assistants; whether the work is part of the regular business of the putative employer; whether the putative employer is in business; and whether the parties believe they are creating an employment relationship.” 

It seems clear that even civilly, the Holy See does not exercise the requisite day-to day control over the bishops after an examination of the 14 factors that have been used traditionally to establish employment claims. 

I entitled this presentation “Canon Law and Civil Law – Working Together for the Common Good.” It may seem as if I am sketching out the relationship adversarially. Actually, the canon law of the Catholic Church is cognizant and respectful of the civil law of the territory in which it finds itself. Canon 22 states: ”Civil laws to which the law of the Church yields are to be observed in canon law with the same effects, insofar as they are not contrary to divine law and unless canon law provides otherwise.” It states also specifically in c. 1290, which touches on the general and particular provisions established by civil law for contracts that they are to be observed with the same effects in canon law insofar as the matters are subject to the power of governance of the Church, unless the provisions are contrary to divine law or canon law. In this matter of the “canonization” of secular contract law it would seem to place upon professional canonists a responsibility to become reasonably familiar with the basics of the secular legal system under which they live in order more effectively to cooperate with civil attorneys representing dioceses, parishes and church related institutions. We also now have many dual-degreed canonists, that is, civil lawyers who also obtain a degree in canon law so that they may more completely assist dioceses in issues which contain elements related to both law systems. 

Finally, I was asked to say something about those who work in the Church in the ministry of canon law. Who are these creatures called “canon layers?” One thing that they share with civil lawyers is that they have never been universally popular. Plato spoke of the “small and unrighteous” souls of lawyers. And Shakespeare, in his classic line from Henry VI, Part II, suggested a rather extreme solution to the world‟s legal problems: “The first thing we do, let‟s kill all the lawyers.” A rather drastic solution to legal problems. I hope Shakespeare‟s reference was to civil lawyers and not canon lawyers. 

There are many priests, woman religious, deacons and lay people who serve the Church as canon lawyers. They have attended a faculty of canon law, many times a department or school of a Catholic university and learn the juridical disciplines of the science through a three year program of courses and practicums. There are schools of canon law world-wide, including here in the United States at Catholic University of America, St. Paul University in Ottawa as well as faculties in Africa, Poland, Portugal, Spain, Belgium, France, Germany, Hungary, Italy – there being several faculties as you would suspect in Rome, Mexico, Argentina, Brazil, Columbia, India, and the Philippines. These schools or faculties familiarize students with the body of law in the Catholic Church, its development, interpretation, and application. 

The courses cover a wide variety of canonical topics and issues, including Foundations of Canon Law, History of Canon Law, Matrimonial Law, Church Structures, Sacraments, and the wide variety of issues that are naturally related to church law. The canon law master‟s degree program offers students a specialized knowledge of issues related to the governance and management of dioceses, religious institutes, church tribunals, ecclesiastical institutions of education and healthcare, and other similar institutions that are impacted by canon law. Some students continue to a doctoral research degree requiring course credits and a dissertation. 

A majority of degreed canonists work in marriage tribunals. In fact, the use of the term “canon law” most likely elicits in the mind of the typical Catholic, applying for a declaration of nullity (or “annulment”) and a marriage tribunal. Many of those engaged in this work see it as an important ministry in the Church. 

Perhaps the most dramatic development in the Code of Canon Law, one that is still struggling to be realized and appreciated is the recognition of an array of rights that were formalized and legislated with the promulgation of the Code. For example, all the Christian faithful have the right (in accord with their knowledge, and competence) to make known their needs and desires to their pastors and to manifest their opinion on matters that pertain to the good of the Church (c. 212, no. 3). This is a right that is still struggling to be realized at many levels in the Church today. Catholics also have a right to let their pastors know their spiritual needs (c. 213), to enjoy academic freedom while observing “due respect for the magisterium” (c. 218) and to receive a fair hearing and protection from illegally imposed sanctions (c. 221). We are struggling today to insure that these rights are effectively realized and implemented. Many canonists are assisting in this work, either through their position in the diocesan chancery, or some have set up a practice in which they make themselves available for clients who seek to vindicate their rights within a Church forum. Many canonists are being retained by lay people who are challenging a decision that has been made by their bishop to close their parish or to cluster the parish with another parish. There are also canonists who work with religious communities, that is, communities of religious women or sisters or communities of religious order priests. There are also a number of canonists who teach the discipline at canonical faculties, or seminaries or other houses of formation or religious institutions. 

The speakers presenting today are members of the Canon Law Society of America, an organization dedicated to the study and application of canon law in the United States. There are approximately 1150 active members at the present time. There are 167 women members and 54 laymen.

The role or vocation of the canon lawyer is to identify the values of the community needs in order to prosper as a faith community. For this they have to enter the field of theology. They must be able to assess the existing capacity of the community to appropriate a given value and live by it. They must have the literary skill for the drafting and interpretation of legal texts. They must be observers and prudent judges of the encounter of the abstract, general and impersonal legal norms with the concrete, particular and personal situations. And they must also have a certain sense of creativity, to be in a position to suggest changes in our law when the times demand new provisions for new needs. 

Whether they be canon lawyers or civil lawyers, the vocation is very similar – to protect the rights of all members of the society and to maintain the values that will best protect the interests of the common good. 

As a civil attorney has appropriately stated: “The Church should use its freedom for vigorous new life, neither demanding from the State total deference to its internal decisions nor relinquishing to the State the task of moral renewal and institutional reform. “ I believe this is something both civil attorneys and canon lawyers could agree on and work together
