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Introduction

May I first take this opportunity to thank the United States Conference of Catholic Bishops, Office of Media Relations, and the Canon Law Society of America for sponsoring this Canon Law Seminar for Media as it relates to the issue of the sexual abuse of minors by clerics. 

Like our criminal procedures and trials which seek to discover the truth beyond a reasonable doubt and thus determine the guilt or innocence of a person, the law of the Church over the centuries has developed procedural law, whose purpose it is to adjudicate matters which pertain to either the vindication of rights or the imposition or declaration of a penalty for a canonical crime. 

My purpose this afternoon is to offer a snapshot of the procedural law of the Church. While it is impossible to examine every canon or nuance of the law as it related to canonical processes, effort will be made to highlight the most important aspects of canonical processes in the Church. My presentation will be divided into three main themes; first, a brief examination of relevant documents essential to the understanding of penal procedural law as it relates to the sexual abuse of a minor by a cleric; second, a brief review of language and terminology as it relates to an understanding of penal procedural law; and finally, a review of the actual procedures in a penal judicial process. 

Relevant Documents 

For our consideration I would offer five (5) documents for our review and consideration. 

The first is the Instruction Crimen sollicitationis addressed to all Patriarchs, Archbishops, Bishops and other local Ordinaries published on March 16, 1962 by the Sacred Congregation of the Holy Office. This document seems to have gained a great deal of attention since the Motu Proprio Sacramentorum sanctitatis tutela of Pope John Paul II of April 30, 2001 which mentioned the Instruction of 1962. An examination of the document indicates that the content of the document was not new to Canon Law. The purpose of the document was to insure that complaints of the crime of solicitation (consisting is a priest’s enticing or prompting a penitent to a sexual sin) and the crimen pessimum (grave external sexual sins committed or attempted with pre-pubescent children of either sex) would be prosecuted and the offending priest severely punished and if necessary dismissed from the clerical state. The difficulty with this document is that it was not widely known by both bishops and canonists.2 

Second, the 1917 and 1983 Codes of Canon Law are extremely important and necessary for the adjudication of cases. This is because an action of sexual abuse of a minor on the part of a cleric is determined by the operative law at the time of the alleged crime. As a general norm, laws deal with the future and not the past, unless specific provision is made in the law concerning the past. Thus, laws are usually not retroactive. An understanding of both the 1917 and 1983 Codes of Canon Law is important to make a determination if a delict (canonical crime) was committed and if the action was brought forward within the prescribed period of time (prescription). 

Third, the Motu Proprio Sacramentorum sanctitatis tutela (SST) of April 30, 2001. This document promulgated by Pope John Paul II gives competence over the delict of sexual abuse of a minor to the Congregation for the Doctrine of the Faith and establishes procedures to be followed in these matters. This document is very important and critical since it becomes the basis for the application of more grave delicts and the procedure to be followed in dealing with such cases. The Motu Proprio is not exclusively about sexual abuse of minors by clerics but also deals with other grave crimes against the Eucharist, solicitation and, the direct or indirect violation of the seal of confession.3 

Fourth, the Charter for the Protection of Children and Young People approved by the United States Conference of Catholic Bishops in 2002 and revised in 2005. The purpose of this document is to promote healing and reconciliation with victims/survivors of sexual abuse of minors, to guarantee an effective response of allegations of sexual abuse of minors, to ensure the accountability of procedures on the part of the bishops and to protect the faithful of the future. 

Fifth, the Essential Norms for Diocesan/Eparchial Policies Dealing with Allegations of Sexual Abuse of Minors by Priests or Deacons. The Essential Norms, approved by the Congregation for Bishops on December 8, 2002 and again on January 1, 2006 outlines the procedures to be followed in the United States in dealing with complaints of sexual abuse of a minor by a priest or deacon. In particular, the norms require each diocese to establish policies in dealing with allegations of sexual abuse of a minor and to establish a Review Board to assist the diocesan bishop in fulfilling his responsibilities. The norms are meant to be complementary to the provisions of procedure law of the universal Church.

Language and Terminology

One of the most difficult aspects of canon law for non-canonists is an understanding of the many terms that are used in canon law which have very clear and distinct meanings but generally unknown to the public. Before considering the penal procedures, it might be helpful to examine seven terms which have implication in understanding the penal procedures involved in cases of sexual abuse of a minor by priests or deacons. 

First, what is meant by a delict in canon law? Father John Beal, in an earlier presentation gave a rather extensive analysis of the concept of delict. In short, a delict is a canonical offense or crime; an external violation of a law that is provable to which certain sanctions can be imposed if one is found guilty of the canonical crime.

Second, what is meant by the term minor? Since the delict committed by a cleric against the sixth commandment must be against a minor, the law defines what constitutes a minor. In the 1917 Code of Canon Law, a minor was defined as a one who had not yet completed the sixteenth year of age. This same definition was continued in the 1983 Code of Canon Law. In 1994, a derogation (a case in which a later law replaces or cancels a former law) was issued for the United States which changed the age of what constitutes a minor. The law was changed to read that all minors are those who have not completed their eighteenth year of age. This norm was later applied to the universal church in 2001.5

Third, what is meant by canonical prescription? In the American tradition, this concept is known as the statute of limitations. Like all criminal actions, it is the time after which the criminal act is extinguished; that is, cannot be prosecuted. Over the years prescription has changed in regards to the prosecution of cases involving the sexual abuse of a minor. The following is a summary of prescription: 

For alleged offenses committed before November 27, 1983 and denounced (made known) before that date; the criminal act is extinguished five (5) years from the date of the offense. 

For alleged offenses committed on or after November 27, 1983, and denounced prior to April 25, 1994; the criminal act is extinguished five (5) years from the date of the offense. 

For offenses committed before April 25, 1994 but denounced to the bishop after that date; the criminal act is extinguished five (5) years after the minor has completed the eighteenth year, that is, until the minor has completed the twenty-third year of age. 

For alleged offenses committed on or after April 25, 1994, and denounced on or after this date; the criminal act is extinguished ten (10) years after the victim has completed the eighteenth year, unless less than one year has passed from the denunciation, as long as the denunciation was made before the one who suffered the injury had completed the twenty-eighth year. 

For offenses committed or denounced following the promulgation of SST on April 30, 2001, prescription of ten (10) years begins to run from the day on which a minor reaches the eighteenth year of age.6 

It is important to note that if a case would otherwise be barred due to prescription, because sexual abuse of a minor is a grave offense, the diocesan bishop is to apply to the Congregation of the Doctrine of the Faith for a dispensation from prescription, while indicating appropriate pastoral reasons.7 

Fourth, what is the Diocesan Review Board? The Diocesan Review Board, which is extra-judicial; that is outside of the ordinary judicial process, was established in the Essential Norms for Allegations of Sexual Abuse of Minors by Priests or Deacons. The Diocesan Review Board functions as a confidential consultative body to the bishop in discharging his responsibility under the Charter for the Protection of Children and Young People. The Diocesan Review Board has three main functions: first, to advise the bishop in his assessment of allegations of sexual abuse of minors and in his determination of suitability for ministry of priests and deacons; second, to review diocesan policies for dealing with sexual abuse of minors; and, third, to offer advice on all aspects of these cases, whether retrospectively or prospectively.

The Diocesan Review Board, which is established by the diocesan bishop, is to be composed of at least five persons of outstanding integrity and good judgment in full communion with the Catholic Church. The majority of the Review Board is to be lay persons who are not in the employ of the diocese and at least one member should be an experienced pastor of the diocese.

Fifth, what is meant by the term “credible” allegation? The term “credible allegation” is an allegation of sexual abuse of a minor that, following an initial evaluation of the facts and circumstances, has at least the “semblance of truth” or at least seems true. It does not mean that the allegation is fully provable or that is has moral certainty but that the allegation cannot be discounted. 

Sixth, what is meant by the right of defense? Clerics have the right to defend themselves against any allegation that may be lodged against them. The right of defense includes the right to an advocate (canonical counsel), the right to present witnesses, the right to present other relevant evidence, the right to offer or not offer their own testimony, the right to appeal and most important, the right to know what the allegations are that have been made and who has made them before the bishop. 

Seventh, what is meant by moral certitude? American jurisprudence does not use the word “certitude.” For the most part we are familiar with the notion of proof beyond a reasonable doubt as the standard in determining guilt. In canon law that standard is moral certitude. Moral certitude is a practical judgment on the part of the judge based on the available proofs, considered as a whole and not a collection of isolated factors. Moral certitude is not absolute certainty where there is no possibility of the opposite being true. It is characterized by exclusion of reasonable doubt and it does admit of the possibility of the contrary. In a sense it is the human certainty that a person is guilty of a crime 

Penal Procedures – Prior Investigation

Canons 1717-1719

The beginning of the Penal Procedures commences with what is known as the prior investigation. The purpose of this investigation is to inquire regarding the facts and circumstances and collect whatever evidence may exist about the allegation that has been made against the cleric. During this period of time the diocese bishop or one delegated by him is to ascertain if a canonical crime (delict) has been committed, and if so, is the canonical crime actionable (has prescription expired)? Presuming that the diocesan bishop can make such determinations, the allegation is to be presented to the Diocesan Review Board who can assist the diocesan bishop is determining the credibility of the allegation. It should be noted that during this phase of the process the cleric enjoys the presumption of innocence and steps are to be taken to protect his reputation. The accused cleric is encouraged to obtain the services of a canonical advocate. 

When the prior investigation phase is concluded and sufficient evidence has been gathered which leads the diocesan bishop to determine that the sexual abuse of a minor has occurred, the Congregation for the Doctrine of the Faith is to be informed and the Acts of the case are to be forwarded to them for further action. The diocesan bishop can offer a recommendation to the Congregation for the Doctrine of the Faith as to whether the case should be taken for hearing by the Congregation or remanded back to the diocese for either an Administrative or Judicial process or that some non-penal remedy be confirmed. At this time, the bishop is to apply the precautions outlined in canon 1722 which means that the cleric is removed from any public ministry until the final resolution of the case.

Role of the Congregation for the Doctrine of the Faith

The role of the Congregation for the Doctrine of the Faith (CDF) is to examine the Acts that have been submitted by the bishop and, if necessary, to seek additional information. At the conclusion of this study several options are available to the Congregation for the Doctrine of the Faith. There are four actions that the Congregation for the Doctrine of the Faith can take in regard to a case presented by the bishop. 

1. The Congregation for the Doctrine of the Faith (CDF) may authorize the local bishop to conduct a penal trial before a local Church tribunal. Any appeal in such cases would eventually be lodged to the tribunal of the CDF. 

2. The CDF may authorize the local bishop to conduct an administrative penal process before a delegate of the local bishop assisted by two assessors. The accused cleric has a right to lodge an appeal to the CDF against any decree imposing on him a canonical penalty. 

3. The CDF can present the case directly to the Holy Father especially in cases where a criminal civil trial has found the cleric guilty of sexual abuse of a minor or where the evidence is overwhelming. The Pope can issue a decree dismissing the cleric from the clerical state. This is called an “ex-officio dismissal.” There is no appeal to such a decree by the Holy Father. 

4. In cases where the cleric has admitted to his crimes and has accepted to live a life of prayer and penance, the CDF can authorize the local bishop to issue a decree prohibiting or restricting the public ministry of the priest. Recourse to the CDF is possible against such decrees.9 

Penal Procedure – Judicial Trial

Members of the Tribunal

If a judicial trial is to take place in order to adjudicate a particular matter, a tribunal must be established to hear the case and render judgment. The officers of the Tribunal are the Judge, Promoter of Justice, Notary, Auditor and the Procurator/Advocate. Each of these offices has an important role to perform in the conduct of the tribunal so as to bring about justice and render a decision in the matter which has been presented for adjudication. 

In a judicial penal trial at least three judges are required. The role of the Judge is to make certain that there is an orderly progression of the case in accordance with the norms of law. One Judge is the Presiding Judge and the two other Judges are called Collegiate judges. The Promoter of Justice is responsible to provide for the public good. In the penal trial the Promoter of Justice is to present all the evidence, through witnesses, documents or other means, which supports the allegation of sexual abuse of a minor on the part of a cleric. The Notary is to see to it that the Acts are authenticated and that the procedural documents are appropriately signed and sealed. The Auditor can be given the responsibility to instruct the case (gather the testimony and other evidence) in accordance with the mandate of the Judge and to present them to the Judges. Finally, the Advocate protects the right of defense of the cleric who has been accused. 

In accord with SST, the Judges, Promoter of Justice, Notary and Advocate are to be priests who possess a doctorate in canon law. The Congregation for the Doctrine of the Faith has the authority to dispense (relaxation of a law in a particular situation) from the requirement that they possess a doctorate in canon law. It is the praxis of the CDF to grant this dispensation to those who possess at least a licentiate in canon law and have experience in ecclesiastical tribunals. Regarding that the members of the tribunal be priests, the CDF has been given the authority to dispense from this requirement for the office of Promoter of Justice, Notary and Advocate but not for those who act in the capacity of Judges. 

It should be noted that following the publication of SST, the United States Conference of Catholic Bishops, in conjunction with the Canon Law Society of America sponsored training sessions for those who would work in this particular aspect of Church law. The workshops were conducted by Monsignor Charles J. Scicluna, Promoter of Justice of the Congregation for the Doctrine of the Faith. 

Penal Procedures-Judicial Trial

Unlike criminal proceedings in the United States, which are primarily an adversarial contest between the prosecutor and the defense attorney, the penal procedures of the Church is primarily inquisitional in that the purpose of the trial is to arrive at truth. While our American criminal system places the responsibility on the jury to be the finder of fact, the canonical penal process places this responsibility on the Judges of the tribunal. While the traditional criminal procedure in the United States may take a matter of days, the canonical process can take a lengthy period of time as the Judges gather testimony, documents and other evidence so that they may be able to arrive at moral certitude in the case. 

In the judicial trial there are several steps before a decision can be reached by the tribunal. 

First, the Court must establish the grounds on which the case will be heard. What is the precise canonical delict that the priest or deacon is being charged with before the Court. 

Second, the Court must gather the proofs of the case by the declaration of the parties and witnesses. Third, the Court can admit documentary evidence which may be presented such as the record of some civil criminal case or civil action which relates to the matter being considered. Fourth, the Court may seek the advice of an expert witness such as a psychologist or other medical testimony. All of this is an attempt by the Court to gather as much information about the case that is available in its effort to arrive at the truth. 

After completing this phase of the trial, the Promoter of Justice and the Advocate of the accused have the opportunity to present written briefs to the Court outlining the facts of the case, the applicable law and the reasons why or why not the accused should be found guilty of the delict to which he has been charged. This is the opportunity in this phase of the process for each side of the action to present to the Court their final arguments. 

Penal Procedures -Decision of the Tribunal 

In the final phase of the penal process, the College of Judges must examine all the evidence that has been presented and issue a sentence which is definitive, determinative and reasoned. The sentence must be definitive in that it resolves the question of the guilt or innocence of the accused priest or deacon. It must be determinative in that is renders the appropriate penalty for the commission of the crime and it must be reasoned in that it must be motivated both in law and in fact. The Judges must have a moral certainty about the guilt of the priest or deacon before a decision can be pronounced which would impose a canonical penalty on a cleric. 

In determining an appropriate penalty, the Judges can order the cleric to be dismissed from the clerical state (the ultimate penalty); can order that other penal sanctions be placed on the cleric, or they can order that he lead a life of prayer and penance. In the later two situations, the cleric would be either prohibited for the public exercise of any priestly ministry or restricted in the exercise of that ministry. 

Penal Procedures-Appeal

In the canonical penal procedure there is an appeal to a higher Court to review the Acts of the case and either confirm the decision of the lower tribunal or cause another examination of the case. In accordance with SST once the case before the Tribunal is concluded, all the Acts of the case are to be transmitted automatically (ex officio) as soon as possible to the Congregation for the Doctrine of the Faith. The CDF acts as the Judges in Second Instance. The Promoter of Justice on CDF can challenge the sentence which has been reached within a prescribed period of time. The case comes to a final conclusion when: (1) a sentence has been rendered in Second Instance; (2) if an appeal against a sentence has not been proposed within a month; (3) if at the appellate stage, the instance is abated or renounced, and, (4) if a sentence has been rendered by the Congregation for the Doctrine of the Faith in Second Instance.

Conclusion

While this may seem to some as a rather cumbersome process, it is not unlike what we experience each day as citizens of our country. The process is intended to protect the innocent, to obtain the truth and to punish those who have violated the law of the Church. I trust this overview will be helpful to you in your work as journalists. 

Thank You. 
